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Slide 1: Hello, thank you for joining us to review the 2023 Wagner-Peyser Act Staffing Final Rule.
Slide 2: I am Heather Fleck, Unit Chief for Adult Services in the Employment and Training Administration’s Office of Workforce Investment. Presenting with me is Timmy Dudley, a Workforce Analyst with the National Monitor Advocate team. 
Slide 3: During this presentation, we will highlight some of the changes described in the 2023 Wagner-Peyser Act Staffing Final Rule as well as provide initial guidance to states regarding the impact of the final rule on Workforce Innovation and Opportunity Act (WIOA) Unified or Combined State Plan submissions for 2024 and 2026.  The changes that we will highlight are not a complete list of all the changes in the final rule, so we encourage you to read the final rule in its entirety to more fully understand it. 
As a quick intro or refresher for those that may be newer to implementing the Wagner-Peyser Act in their state, the Wagner-Peyser Act of 1933 established the Employment Service, which is a nationwide system of public employment offices that provide public labor-exchange services. The Employment Service program seeks to improve the functioning of the nation’s labor markets by matching job seekers with employers that are seeking workers. 

Slide 4: The U.S. Department of Labor (which we will sometimes refer to it as the Department throughout this presentation) published the 2023 Wagner-Peyser Act Staffing Final Rule on November 24, 2023 in the Federal Register. The link to the rule is available on the slide. This final rule amends regulations at 20 CFR parts 651, 652, 653, and 658. With limited exceptions, the final rule requires states to use state merit staff to provide Employment Services, including services and activities for migrant and seasonal farm workers. The revisions are intended to ensure that State Workforce Agencies, “provide migrant and seasonal farmworkers,” with adequate access to Employment Services and that the role of the State Monitor Advocate, which we will refer to as “SMA,” is effective. Other changes made to the rule include integration of gender-inclusive language and technical corrections to the previously mentioned regulations to improve consistency and to make them easier to understand.
This final rule becomes effective on January 23, 2024. All States have 24 months from the effective date to comply with the requirements of this final rule, which is January 22, 2026.
Slide 5: The Department has reassessed the approach adopted in the 2020 Final Rule and determined to reinstate the requirement that states use State merit staff to deliver Wagner-Peyser Act Employment Service services in all states, except for Colorado, Massachusetts, and Michigan. These three states have a longstanding reliance interest in using alternative staffing models. The Department will allow only these three states to continue using the alternative staffing models to the same extent the Department previously authorized prior to February 5, 2020. Colorado, Massachusetts, and Michigan will be required to participate in rigorous multistate evaluation activities to determine whether their alternative staffing models are empirically supported. The evaluation will be conducted by the Department and will include a review of services delivered by states that use state merit-staffing, as necessary. ​
​The final rule, which applies to all states, including states that implemented staffing flexibility under the 2020 Final Rule, requires states to use State merit staff to provide Wagner-Peyser Act Employment Services. The State merit-staffing requirement is a generally reliable method to ensure quality and consistency in Employment Service delivery and supports the well-established connection between Employment Service and Unemployment Insurance services. It is vital that states deliver Employment Service services effectively and equitably to unemployment insurance beneficiaries and other Employment Service customers, including MSFWs. The demands placed on state Unemployment Insurance systems by the economic impact of the COVID-19 pandemic highlighted the necessity of states to be able to rely on eligible Employment Service State merit staff to assist with Unemployment Insurance activities that can only be performed by State merit staff. Requiring states to utilize State merit staff to deliver Employment Service services would also help ensure that Employment Service services are delivered by qualified, nonpartisan personnel who are required to meet objective professional qualifications, trained to assure high-quality performance, and maintain transparent standards of performance. 
The final rule also requires State Monitor Advocates functions be performed by state merit staff in all states, including Colorado, Massachusetts, and Michigan, because SMAs monitor the State Workforce Agency, report on State Workforce Agency compliance to the State Administrator, and liaise between the  State Workforce Agency and external groups. The SMA position requires overseeing state agency functions and creating accountability for those functions, including discussing needed process improvements with state officials and ETA’s Regional and National Monitor Advocates; therefore, such oversight functions are more appropriately performed by state merit-staffing. Next, Timmy will delve more fully into rule changes impacting the services and activities for migrant and seasonal farm workers.
Slide 6: In this section, we will highlight some of the changes to 20 CFR parts 651, 652, 653, 654, and 658. 
Slide 7: Part 651 section 10 provides definitions that are used in 652, 653, 654, and 658. The final rule adds several new terms and revises other preexisting terms. The terms listed on the next few slides do not represent a complete list of terms that the final rule amends. For the complete list of new and revised terms, please review the staffing final rule.
Let’s begin. The final rule adds a new definition of apparent violation to clarify that the term means a suspected violation of employment-related laws or Employment Service regulations by an employer, which an Employment Service staff member observes, has reason to believe, or regarding which an Employment Service staff member receives information (other than a complaint).
The final rule amends the definition of Complaint System Representative to specify that the Complaint System Representative must be trained. The addition of the word “trained” makes the definition consistent with § 658.410(g) and (h), which require that complaints must be processed by a trained Complaint System Representative.
Slide 8: There are several changes to the definition of field checks. First, the final rule replaces the term “job order” with “clearance order” because field checks must be conducted on clearance orders as defined in § 651.10. Second, the final rule clarifies that field checks may be conducted by non- Employment Service state staff, in addition to Employment Service or Federal staff. This change aligns with existing regulation at § 653.503(e), which allows State Workforce Agency officials to enter into formal or informal arrangements with appropriate state and Federal enforcement agencies where the enforcement agency staff may conduct field checks instead of and on behalf of the State Workforce Agency. Third, the final rule removes the word “random” from the existing definition to clarify that the selection of the clearance orders on which the State Workforce Agency will conduct field checks is not random, though random field checks may still occur. This change clarifies that field checks may be targeted, where necessary, to respond to known or suspected compliance issues. Targeted field checks must relate to the terms and conditions on the clearance order and where it is known or suspected that wages, hours, and working and housing conditions are not being provided as specified in the clearance order.
The final rule also revises the definition of field visits in several ways. First, the final rule clarifies that field visits are announced appearances by SMAs, Regional Monitor Advocates (or RMAs), the National Monitor Advocate (or NMA), or NMA staff. Second, the revised definition will specify that field visits include discussions on farmworker rights and protections, to help ensure that these issues are consistently addressed. Third, the final rule adds to the definition that field visits may occur at places where MSFWs gather, in addition to working and living locations. Lastly, the final rule clarifies that the purpose of SMA field visits is to discuss the State Workforce Agency’s provision of Employment Services and obtain input on the adequacy of those services from MSFWs, crew leaders, and employers, not to provide direct Employment Services.
Slide 9: The final rule amends the definitions of intrastate and interstate clearance order to indicate that they are agricultural “clearance” orders for temporary employment instead of “job” orders. This change aligns the definitions of job order and clearance order. 
The final rule also clarifies that an intrastate clearance order means an agricultural clearance order for temporary employment describing one or more hard-to-fill job openings that an Employment Service office uses to request recruitment assistance from all other Employment Service offices within the state, to help State Workforce Agencies understand that an intrastate clearance order must be circulated to all Employment Service offices within the state.   
Requesting recruitment assistance from all other Employment Service offices increases the likelihood that the employer will find the workers it needs. Note, the definition applies to criteria and non-criteria clearance orders. The description allows the employer and State Workforce Agencies to recruit as broadly as possible and assists ETA in assessing the need for interstate clearance requests, including requests connected to the H-2A visa program. The intended result is that intrastate clearance will be more likely to result in employment of U.S. workers. 
The final rule revises the definition of migrant farmworker and seasonal farmworker by removing references to full-time students to make the benefits and protections of the Monitor Advocate System, including Employment Service requirements and safeguards built into the Complaint System, available to these individuals. 
The final rule also revises the definition of outreach staff to clarify that an SMA is not “outreach staff” for purposes of § 653.107. While an SMA may join outreach staff on field visits, an SMA cannot fulfill a  State Workforce Agency’s responsibility under § 653.107(a) to provide outreach staff. This aligns with a revision in § 653.108(d) that specifies the SMA and their staff cannot assist with outreach responsibilities. The SMA is not responsible to provide direct Employment Services during field visits or other activities. The purpose of a SMA field visit is to discuss the State Workforce Agency’s provision of Employment Services and obtain input on the adequacy of those services from MSFWs, crew leaders, and employers in order to evaluate how the State Workforce Agency is serving MSFWs. The SMA uses this information to assess the State Workforce Agency’s compliance and advocate for improvements.  
Slide 10: The final rule revises the definition of significant MSFW states by removing the text stating that designations will be made annually and changing the basis on which the designation is made from the 20 states with the highest number of MSFW participants to the 20 states with the highest estimated total number of MSFWs. This change will better reflect the 20 states with the highest number of MSFWs who may ultimately seek assistance from the Employment Service, rather than just those states with the highest numbers of MSFWs who have already sought assistance.
The final rule revises the definitions of significant MSFW states and significant MSFW one-stop centers by removing the requirement that these designations are made annually because data indicate that there are often not significant changes year to year. The list of significant MSFW states and one-stop centers may remain the same if there is no compelling reason to make a change. Additionally, the final rule broadens the criteria used to determine significant MSFW states so the Department may consider data resources, other than the number of ES participants in the states​. The final rule also revises the definition of significant MSFW one-stop centers to include ES offices where MSFWs account for 10 percent or more of reportable individuals in the ES annually, instead of only considering the number of MSFW participants.
Slide 11: Lastly, the final rule removes the definition of significant multilingual MSFW one-stop centers because all one-stop centers must comply with the comprehensive language access requirements in 29 CFR 38.9.  
Please review the final rule for a complete description of all changes to definitions.


Slide 12: Part 653 Subpart B describes Wagner-Peyser Act Employment Service for MSFWs. The final rule amends § 653.100(a) to clarify that the provision of services for MSFWs must be consistent with the requirement that all services of the workforce development system be available to all job seekers in an equitable and nondiscriminatory fashion. The addition of the phrase “and nondiscriminatory” is intended to clarify that State Workforce Agencies must not discriminate against farmworkers because they are farmworkers or because of any characteristics protected under the nondiscrimination and equal opportunity provisions of WIOA.
The final rule also amends § 653.101 by clarifying that the State Workforce Agency is the primary recipient of Wagner-Peyser Act funds and, therefore, is the entity responsible for ensuring that Employment Service staff at one-stop centers tailor services to meet the particular needs of MSFWs. This revision makes it clear that Wagner-Peyser Act funded staff must serve MSFWs based on their individual needs. In addition, this revision complements the MSFW-specific staffing requirements at §§ 653.107(a)(3) and 653.111. When implementing this requirement, State Workforce Agencies must ensure MSFWs are offered appropriate services based on their particular workforce interests (for example, referral to jobs they may want or need to meet their employment-related goals and not only positions involving farmwork). 
Slide 13: The final rule revises the regulatory text throughout § 653.107 to further describe the outreach State Workforce Agencies must conduct to MSFWs. First, each State Workforce Agency must ensure there is an adequate number of outreach staff in the state to conduct MSFW outreach in each service area of the state and to contact a majority of MSFWs in the state annually. The final rule also specifies that outreach must be performed only by outreach staff, which are staff with the duties specifically described at § 653.107(b), and that outreach staff in all states must conduct outreach on an ongoing basis. 
Under the final rule, full-time outreach staff may not provide services to MSFWs who enter or otherwise contact the one-stop for Employment Services through the one-stop’s normal intake activities. Full-time outreach staff may also not provide any other services that are not described at 20 CFR 653.107(b), including services related to the Agricultural Recruitment System, such as field checks or housing inspections. MSFWs who contact the one-stop outside of the outreach process must be assisted by other available Employment Service staff. Consistent with § 653.107(b)(5), if an MSFW enters the Employment Service office as a result of a prior outreach contact, the MSFW may be assisted by the outreach staff, provided that the services fall under the description of follow-up contacts necessary and appropriate to provide the assistance specified in § 653.107(b)(1) through (4). If outreach staff are not available, other Employment Service staff must assist the MSFW.
The final rule also requires SMAs and outreach staff to coordinate their activities with WIOA title I sec. 167 National Farmworker Jobs Program (NFJP) grantees, however, the final rule clarifies that activities conducted by NFJP grant recipients do not substitute for the outreach responsibilities that State Workforce Agencies’ outreach staff must conduct. 
The final rule explains that full-time outreach staff must devote 100 percent of their time to the outreach responsibilities described in § 653.107(b). The final rule also requires that outreach staffing levels align with and be supported by the estimated number of MSFWs and MSFW activity in the state, as demonstrated in the State’s Agricultural Outreach Plan. The Agricultural Outreach Plan must also provide more detail about the outreach State Workforce Agencies plan to conduct and how they plan to comply with the staffing requirements for significant one-stop centers in § 653.111. 
Lastly, the final rule requires that State Workforce Agencies in all states, not just supply states, are required to conduct thorough outreach efforts with extensive follow-up activities. 
Slide 14: Some additional ways the final rule strengthens outreach to MSFWs include requiring that the State Workforce Agency not only “seek” qualified candidates with certain characteristics when hiring or assigning outreach staff, but also place a strong emphasis on hiring and assigning such candidates. Additionally, the final rule requires that State Workforce Agencies inform farmworker organizations and other organizations with expertise concerning MSFWs of outreach staff job openings and encourage the other organizations to refer qualified applicants to apply. This paragraph has been added to increase the likelihood that State Workforce Agencies will have outreach staff who meet the criteria.
Lastly on this slide, the final rule specifies that the SMA’s Annual Summary must summarize outreach efforts undertaken by all significant and non-significant MSFW Employment Service offices in the state. The SMA must include the results of those efforts and analyze whether outreach levels and results were adequate. 
Slide 15: There are numerous revisions to § 653.108 that strengthen the SMA’s role and functions. I will discuss some of the key changes in this section. Again, please read the final rule in its entirety.
The final rule explicitly prohibits the State Administrator or Employment Service staff from retaliating against an SMA for performing required monitoring activities. Similar to the outreach staff recruitment requirements we already mentioned, State Workforce Agencies must also to seek and place a strong emphasis on hiring SMAs that meet the criteria in § 653.108(b)(1)-(3). 
The final rule further requires the SMA to be a senior-level Employment Service staff employee, who must report directly to the State Administrator or their designee, and must have the knowledge, skills, and abilities necessary to fulfill the SMA responsibilities. The final rule explains that SMAs need to hold a senior-level position that will grant them more direct access to top management and that they must have sufficient authority, staff, resources, and access to top management to monitor compliance with the Employment Service regulations. In addition, the change prohibits SMA staff from performing work that conflicts with their SMA duties.
Lastly, the final rule requires that SMAs establish an ongoing liaison with the State-level Equal Opportunity Officer.
Slide 16: The final rule establishes a new data collection requirement for State Workforce Agencies to collect the number of reportable individuals who are Migrant and Seasonal Farm Workers. Previously, State Workforce Agencies only needed to document MSFW status for Employment Service participants.
Additionally, as language access is crucial for individuals with limited English proficiency, the final rule clarifies that State Workforce Agencies must comply with the language access requirements at 29 CFR 38.9 when providing Wagner-Peyser Employment Service services to MSFWs. 29 CFR 38.9 describes the language access requirements that apply comprehensively, including the obligations to translate vital information in written materials and to convey vital information to individuals with limited English proficiency in their preferred languages once the American Job Center becomes aware of an individual’s non-English preferred languages.  

Slide 17: Subpart E covers the purpose and scope of the Complaint System and the requirements for processing complaints at the local, state, and Federal levels. The final rule prohibits the SMA from being the Complaint System Representative and shifts the responsibility to follow-up monthly on MSFW complaints to the Complaint System Representative, instead of the SMA.  Removing the SMA from direct involvement in the Complaint System will allow SMAs to focus on monitoring activities that impact the Complaint System and will remove potential conflicts of interest.
Several changes have been made to complaint processing, which include broadening contact methods complainants may provide, removing SMAs from direct complaint processing, and simplifying the process for referring complaints involving nondiscrimination laws.
Slide 18: The final rule revises § 658.419(a) to make it agree with the new definition of apparent violation. the final rule also clarifies that ES Office Managers must ensure apparent violations are documented in the Complaint System log and that apparent violations involving alleged violations of nondiscrimination laws must be logged and immediately referred to the state-level EO Officer.  
Slide 19: In this last section, we will discuss the revised responsibilities of the Regional and National offices. 
Slide 20: The final rule makes several revisions to ETA regional office responsibilities that are parallel to the changes made regarding how State Workforce Agencies process complaints. For example, ETA regional offices must now log and immediately refer complaints alleging violations of nondiscrimination laws to the appropriate state-level Equal Opportunity Officers. The final rule also removes procedures for complaints alleging discrimination on the basis of genetic information because these complaints fall under the simplified procedures as described in § 658.420(b)(1). Lastly, § 658.420(c) has been revised to clarify that Department officials must follow the process at § 658.422 for employment-related law complaints, instead of § 658.411. 
[bookmark: _Hlk150873746]Slide 21: The final rule revises Regional Monitor Advocate (RMA) training requirements to require that RMAs participate in training sessions offered by the National Office and additional training sessions necessary to maintain competency and enhance their understanding of issues farmworkers face.  
The final rule also removes the requirement that field checks conducted by the Regional Administrator or National Monitor Advocate be random. This change parallels the removal of the word “random” from the State Workforce Agency’s field check requirements. 


Slide 22: The final rule revises the procedures for Federal application of remedial actions to State Workforce Agencies to require that the Regional Administrator must notify both the RMA and the National Monitor Advocate when findings and noncompliance involve services to MSFWs or the Complaint System. Additionally, the final rule requires final notifications of noncompliance to be sent to the RMA, as well as the NMA. These changes are necessary for the RMA to be aware of all Employment Service issues involving MSFWs and the Complaint System, which the RMA is responsible to monitor in their assigned region.
The final rule also specifies that any State Workforce Agency that has received a Notice of Remedial Action may request a hearing by filing a written request with the Regional Administrator within 20 business days of the SWA's receipt of the notice.
Slide 23: Several technical amendments and global changes were made throughout the regulatory text to simplify and standardize the use of terminology. The language is intended to improve usage of plain language within the regulations. Technical edits have also been made to refine gender-inclusive language within the regulatory text while maintaining plain language principles. Please refer to the final rule for a complete description of the changes.
Slide 24: The final rule impacts associated information collections, most notably the WIOA State Plans. Because states are allowed up to 24 months to come into compliance with the rule, the WIOA State Plan requirements for the Wagner-Peyser portion of the plan will be effective for the Program Year (PY) 2026 submission cycle. For the PY 2024 WIOA State Plan, states must use the requirements identified in OMB approved State Plan ICR_1205-0522_5_4_2023.docx (live.com). We encourage states to include a description of any planned activities or milestones for transitioning back to a merit-staff service delivery model for PY 2024. This is not required. As stated in the slide, it is optional for states to do this.
Slide 25: If you have questions after reviewing this webinar, please contact your regional office. For questions on MSFW-related regulations, please contact your Regional Monitor Advocate. Contact information for ETA regional offices and Regional Monitor Advocates is available through the links on this slide. 
Slide 26: Listed on the slide are several resources, including the link to 2023 Wagner-Peyser Act Staffing Final Rule. 
Slide 27: We thank you for taking the time to review this information and for your work to implement the important changes we discussed. 
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